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 4 March 2019 
 
 
 
 
The Honourable Jill Hennessy 
Attorney-General 
Level 26 
121 Exhibition Street 
Melbourne 3000 

 
Dear Attorney-General, 

 
Past institutional sexual abuse settlements and deeds of release 

Introduction 

I wrote a submission very similar to this one to the Attorney-General, Mr Pakula, in April 2018. I 
still await a response from the department. 
 
I am writing to you as a Victorian legal practitioner who acts for victims of institutional child 
sexual abuse. I am also a public advocate for victims and survivors, drawing on my recent PhD 
research, Sexual Assault and the Catholic Church: Are victims finding justice?.
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Based on this extensive experience, I believe that the Victorian Government should legislate 
promptly to provide judicial powers and discretion for the setting aside of deeds of release 
associated with past settlements for institutional sexual and other child abuse, when it is fair 
and reasonable to do so. 

 
Research and inquiries have shown that effective access to justice for victims of institutional 
abuse necessitates a multi-factorial approach. Victorian governments have led the way in 
Australia with a fearless, historic and landmark suite of reforms implementing the 
recommendations of the Betrayal of Trust Report and the Royal Commission into Institutional 
Responses to Child abuse (the Royal Commission). 
 
The Ellis Defence 
 
Critically, a major legal impediment was the ‘Ellis Defence’, which has now been effectively abolished in 
Victoria and NSW. Religious institutions, including the Catholic Church, relied heavily on this defence 
creating a second burdensome barrier to justice and equal access to the courts for victims. 
 
 
 

                                                
1 Dr Judy Courtin, Sexual Assault and the Catholic Church: Are victims finding justice? (2015) 
file:///Users/jude/Downloads/monash_162364%20(19). 
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Aside from the Statute of Limitations (see below), the Ellis Defence on its own was preventing plaintiff 
victims from accessing the civil courts and practically speaking giving them all but no choice to return to 
the offending institution. As is evidenced by the findings in my doctoral research, when victims did 
return to the institution via their internal redress schemes, they were mostly further abused and 
traumatized by that process – let alone being forced to sign away all their future legal rights by way of 
the deed of release. 

 
 Statute of Limitations 
 
A crucial reform has been the abolition of time limits on legal actions, enabling victims of 
historical abuse to access the courts. However, on its own, this change cannot deliver full 
justice to all victims – notably, those who signed a deed of release following an earlier 
settlement with the institution, prior to the Limitation of Actions Act reform. 

 
The previous time limitation on claims meant that a significant number of victims of historical 
institutional abuse were forced into accepting what the offending institution offered. Time- 
barred legal claims thus worked to the institution’s advantage, particularly because, as is now 
well known and was part of the rationale for legal reform, many victims do not disclose the 
abuse until many years afterward. In this sense, victims who were already vulnerable, 
traumatised and often suffering psychiatric harm were pressured into accepting profoundly 
inadequate compensation – in effect, a ‘take it or leave it’ ultimatum. Further, in order to 
access what was a profoundly unjust ‘remedy’, victims had to sign a legally enforceable deed 
of release, which under present law denies them the ability to issue future legal proceedings 
and thereby access to more equitable terms of settlement. 

 
  A legislative provision, similar to the Queensland and Western Australian legislative reforms,2  
is therefore critical in order to provide equal access to justice for those victims of historical 
institutional abuse who have signed deeds of release for past settlements that were unjust. As 
the Queensland Parliament Legal Affairs and Community Safety Committee noted: 

 
Since past settlements were obtained under the duress of time limits, to fail to remove these 
deeds and allow the matters to be re-actioned, is to fail to remove the time limits for this 
group of victims … these settlements were the product of the unjust time limits – it would be 
an affront to reason to remove the unjust time limit but not remove the product of those unjust 
time limits. 3    

                                                
2 Limitation of Actions (Child Sexual Abuse) and Other Legislation Amendment Act 2016 (Qld), s 48(5A);      
Limitations Act 2005 (WA) s 92(3).   
3 Legal Affairs and Community Safety Committee, Queensland, Report no 41, 55th Parliament (2016) 14 
(Explanatory notes, private member’s Bill, p 5.). 
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The extent of the injustice 
 
There are likely to be several thousand such past settlements and associated deeds of release within 
the state of Victoria. The Catholic Church’s internal complaints processes alone, the Melbourne 
Response and Towards Healing, settled up to about 1500 ex gratia payments for which deeds of 
release were mandatory. 4   

 

This was between about August 1996 and June 2012, and does not include informal settlements with 
church authorities before 1996 and since June 2012. In addition to the Catholic church authorities in 
Victoria, victims have entered into similar deeds releasing multiple other religious institutions, non-
government organisations and the State of Victoria.  
 
A unique class of claimants 

 
Deeds of release associated with past settlements for victims of institutional child abuse, 
represent a unique class of claimants. Unlike other personal injury claims requiring a deed of 
release (for example, TAC, Workcover, Comcare, public liability), the ultimate decision-maker 
for the institution within which the sex crimes were committed, was the provincial or bishop of 
the particular church authority. These decision-makers ruled with complete discretion as to 
what to pay the victim, if anything at all. There was no independence and, critically, there was 
no reviewability of these decisions. 
 

That is, the circumstances of deeds of release for past payments for institutional sexual and 
other abuse make for a unique class of claimants for whom the justice arguments are 
compelling. The findings from my doctoral research, the Betrayal of Trust Report and the Royal 
Commission provide strong evidence about the unique status of institutional abuse claimants 
and the circumstances of settlements and associated deeds of release. 

 
Legal Representation 

 
More than half of the victims in my doctoral research who signed deeds releasing the Catholic 
Archdiocese of Melbourne from any future suit, were not legally represented.5 Further, they 
claimed that they were either not advised to obtain independent legal representation or were 
actively advised that they could not have their own legal representation. This was also the case 
for those who engaged with the national Towards Healing process. 

 
Discretionary decision-making 

 
Underpinning the unsatisfactory outcomes in relation to compensation offers (and the provision 
of apologies and funding for counselling) were the discretionary decision-making processes 
employed by the Catholic Church authorities, of which there are hundreds nationally. Such 
decisions were experienced as inconsistent, unpredictable and, critically, were unreviewable. 

                                                
4 Royal Commission into Institutional Responses to Child Sexual Abuse, Analysis of claims of child sexual          
abuse made with respect to Catholic Church institutions in Australia (2017) 33. 
 

5 Dr Judy Courtin, Sexual Assault and the Catholic Church: Are victims finding justice? 2015. 
file:///Users/jude/Downloads/monash_162364%20(19).pdf, 155. 
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There was no transparency, no available guidelines and no benchmarks. Such unfettered 
discretion granted to so many individuals, such as bishops or provincials of religious orders, in 
these internal church processes was problematic because it permitted the personal biases and 
belief systems of each decision-maker to influence and dictate their decisions. These decision- 
makers had complete discretion as to what to pay the victim, if anything at all. The victim, 
legally represented or not, was at their mercy. 

 
That is, these unregulated processes combined with the discretion, power and often 
capriciousness of the individual decision-maker, led to inconsistent and grossly inadequate 
financial and other outcomes. This contrasts sharply with decision-makers for other types of 
personal injury claims (as above), who were and are governed by legislation and processes 
independent of both parties to the claim. 

 
Culture of legalism 

 
In a cruel irony, given the absence of basic legal support and procedural fairness for victims, 
there was also a culture of legalism that was pervasive in both the Melbourne Response and 
Towards Healing processes. Many victims described how an absence of compassion, love and 
Christianity meant they felt overwhelmed, intimidated and traumatised. The unpredictable and 
fluctuating ex gratia compensation amounts from the Catholic church authorities were inadequate 
and disrespectful to victims.6 

 
Minimisation of the truth 

 
My research also found that for nearly all of the victims who attended these Church processes, 
their truth was minimised. That is, the severity of the sex offences and the subsequent impacts 
on the victims, were minimised. 

 
More than half of the victims who had engaged with the Towards Healing process, reported 
being pressured to settle quickly their claim so the file could be closed. That is, there was an 
outcome-driven and aloof process in which their truth was minimised and dismissed. 

 
Additional abuse and trauma 

 
These Church processes were more harmful than healing for victims. Alarmingly, the main 
reason that more than three-quarters of the victims wanted counselling, was to deal with the 
harm and trauma they suffered as a result of engaging in these processes.7The majority of the 
victims who engaged in these internal complaints processes were re-traumatised and re- 
abused.8 

 
 
 

                                                
6 Ibid 172. 
7 Ibid 169. 
8 Ibid 152. 
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Necessary Reform – Unique claimants and assessing what is fair and reasonable 
 
The unique status of deeds of release in settlements of past institutional abuse means that 
legislation can be tailored to these particular circumstances, and so will not apply to other 
personal injury claims. A further fundamental safeguard is a proposed reliance on judicial 
discretion in setting aside any unfair deed. Each case would turn on its own facts and any 
judicial consideration would include all of the circumstances surrounding a past settlement and 
the signing of the deed. 
 
Within this context, the grounds for setting aside past deeds of release – when it is ‘fair and 
reasonable’ to do so - should not be limited to the strict letter of contract law. While the existing 
law of contracts in Victorian statute, common law and equity provides some important 
principles for judicial consideration when voiding a deed might be fair and reasonable, the 
situation of institutional abuse claimants will often not be limited to categories such as 
unconscionable conduct, undue influence, unfair terms or incapacity. 

 
Reform of the Limitation of Actions Act and the overturning of the ‘Ellis Defence’ have 
recognised that institutions responsible for abuse have availed themselves of mechanisms that 
despite being lawful on their face, produced substantively unfair outcomes. 

 
Assessment relevant to the decision as to whether to set aside a particular deed of release 
should require consideration of the circumstances in which that deed was signed, like those in 
my research summarised above, whether the victim was legally represented or not. Similarly, 
the relevant circumstances should extend well beyond the process of the signing of the deed of 
release. With respect to the Catholic Church’s internal complaints processes, a victim/releasor 
may have endured months or even years of investigation, cross examination, being disbelieved, 
uncertainty, psychiatric assessment and re-traumatisation as described above. As such, a 
psychiatrically harmed victim/releasor may have had legal capacity in the strict legal sense, but 
would not have been in a position of equal bargaining power when confronting the very 
institution in which the sexual crimes occurred. 

 
That is, it is argued that a victim’s psychiatric injury is highly significant and factually important 
in determining the setting aside of a deed of release.9  And even more so when there is a  
marked power imbalance between the victim and the institution – that is, it is submitted that the 
majority of victims/releasors were placed at a special disadvantage.10 

 
Concealment and cover-up 

 
In many cases, the institutional abuses were covered up and the perpetrator was protected by 
the institution. As has been revealed by the Royal Commission, such concealment and silence 
were in many instances wittingly maintained by the institution at the time of the settlement and 
signing of the deed of release. Such a factor should be included in the broad array of grounds 
and consideration for setting aside these deeds of release. 
 

                                                
9  Bridgewater v Leahy (1998) 194 CLR 457. 
10 Bridgewater v Leahy [1998] HCA 66; 194 CLR 457, Gleeson CJ and Callinan J. 
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Adequacy of compensation 
 
Adequacy of compensation is also critical. An example of ex gratia payments from the 
Archdiocese of Melbourne for 10 victims of now deceased Father Kevin O’Donnell, ranged from 
about $20,000 to $33,000. Some of these victims were sexually assaulted by O’Donnell over a 
period of 5-6 years. 
 
The Archdiocese is currently relying on the legal enforceability of these deeds of release and is 
refusing to sit at the negotiating table. The Catholic Archdiocese of Melbourne’s position is that 
its internal complaints process (the Melbourne Response) was just, fair, compassionate and 
independent and if our clients want to do anything, they must take the Archdiocese to court. 
Such adversarial legal action is incurring unnecessary and exorbitant costs, and producing yet 
another round of delays for victims who are already exhausted and psychiatrically harmed. 

 
Adverse circumstances – ‘special disadvantage’ 

 
Typical adverse circumstances for victims/releasors include: indigence; severe psychiatric 
harm; lack of assistance or explanation as to the process of the settlement; subsequent legal 
liabilities and returning to the very institution where the sex crimes occurred. That is, most 
victims/releasors were placed at a serious disadvantage compared to the institution11 In that 
they could not make an informed judgement as to their interests at the time.12 

 
Undue influence and unconscionability 

 
Institutions had full contemporaneous knowledge of the victims/releasors’ psychiatric harm and 
‘special disadvantage’ at the time of the settlement and signing of the deed of release. It is 
argued, therefore, that such institutions took an unfair and unconscionable advantage of the 
vulnerabilities of the victims/releasors by insisting they sign away their future legal rights13 – 
especially for such inadequate ex gratia payments. 

 
Ultimately, it is unconscionable for institutions to rely on the legal enforceability of deeds of 
release in such circumstances and as a matter of public policy they ought not be able to take 
advantage of the vulnerability of victims. 
 
In addition to the unjust circumstances discussed above, institutions should not be able to rely 
upon past settlements entered into where legal barriers to access to justice existed. Reform of the 
limitation period, and the overturning of the Ellis Defence in Victoria specifically, have recognised 
that institutions have availed themselves of mechanisms that despite being lawful on their face, 
produced substantively unfair outcomes and ineffective remedies. 

 
 
 
 
 

                                                
11 Blomley v Ryan (1956) 99 CLR, Fullagar J. 
12 Bridgewater v Leahy [1998] HCA 66; 194 CLR 457, Gleeson CJ and Callinan J. 
13 Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR 447, Mason J. 
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ICCPR 
 
Deeds of release associated with past settlements for institutional sexual and other abuse have failed to 
uphold the right to an effective remedy for victims. The International Covenant on Civil and Political Rights 
(‘the ICCPR’) provides this right for those whose rights outlined in the ICCPR have been violated, including 
for the failure to guarantee the right of every child to protection.1415 The circumstances of past settlements 
and associated deeds of release, including the unfair internal complaints processes discussed above, make it 
unjust and unconscionable for all institutions and state governments to rely on their legal enforceability. 

 
  Conclusion 
 
The introduction of legislative provisions by the Victorian government that provide courts with 
the power and discretion to set aside such deeds, thus opening the way for a new action, is 
paramount and urgent. 

 
I await your reply and request a meeting with your office to discuss this profoundly unjust legal 
barrier for victims of historical institutional sexual and other child abuse. 

 
Yours faithfully, 

 
Dr Judy Courtin 
Lawyer & Advocate 
0418 329 049 
judy@judycourtinlegal.com 

 
 
 
 
 
 
 
 
 
CC to: 
 
Premier Daniel Andrews:      daniel.andrews@parliament.vic.gov.au  
Leader of the Opposition:     michael.obrien@parliament.vic.gov.au 
Leader of the Greens:           Samantha.Ratnam@parliament.vic.gov.au 

  Reason Party:          fiona.patten@parliament.vic.gov.au 
 

 
 
 
 
                                                
14 International Covenant on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS 171 
(entered into force 23 March 1976) arts 3, 24. 
 


